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Trusts come In many
shapes and sizes.

They are an invaluable g°g -
and efficient structure nlgl =

to separate and protect L

your assets. O —
\/\/hat you || DON'T WORRY IF YOU'RE UNABLE TO FIND EVERYTHING — NOT ALL THE
INFORMATION ON THE LIST BELOW MAY BE APPLICABLE.

n eed to Anti-Money Laundering (AML) form — including 2 verified copies of proofs of

g e‘t S‘ta r‘ted ID (NZ drivers licence, passport etc.) and 1 proof of address (Utility bill, tenancy
agreement etc.)

List of assets including things like property, investment portfolios, businesses

BEFORE YOU MEET WITH you intend to place in the Trust

PERPETUAL GUARDIAN TO Bank statements for any sources of funds

DISCUSS YOUR TRUST, YOU'LL

NEED TO CONSIDER, KNOW

ABOUT AND OR BRING. Full names and contact details of intended Beneficiaries

Intended purpose of the Trust

Why use Perpetual Guardian?

We are an expert trustee company built on more than 130 years of
experience in establishing and managing Trusts and planning estates.

As a trustee company, we provide continuity. Unlike an individual, we will
not die, become ill or be absent from New Zealand when needed.

We will be here when you and your family need us.

Perpetual Guardian staff are professionals with extensive experience in
their areas of expertise.

We are independent, and will act objectively and impartially when dealing
with family members.

We will deal with your affairs promptly and efficiently.

We offer a full range of associated services, including EPAs, Will
preparation, and more
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Why should | have a Trust?

The main purpose for establishing a Trust is to separate assets from your

ownership to ensure they are protected for the intended beneficiaries.

We have prepared this guide to give you
more information about creating a Trust
with Perpetual Guardian. It covers:

*  Whatis a Trust?;

«  Why should | establish a Trust?;
«  Will a Trust work for me?;

+  How do | establish a Trust?;

*  What is the role of a trustee?;

* Prudent investment - investing the
assets in a Trust;

« Trustee options;
+  Trust management;

*  How do | distribute the assets in a
Trust?, and;

+  Other frequently asked questions

Itis commonly thought that all

‘Family Trusts' take on the same form.
This is not true. Perpetual Guardian will
structure a Trust Deed to meet your
specific needs.

WHAT IS A TRUST?

A Trust is a legal arrangement where
one party (the ‘Settlor'), transfers
assets to another party (the ‘Trustee’),
for the benefit of another party (the
‘Beneficiary’).

There can be more than one person in
any of these roles and it is also possible
for the same person to be a Settlor,
Trustee and Beneficiary. However, you
should not be the only Trustee and the
only Beneficiary. If you were, there would
not be a Trust at all.

The arrangement that holds
this relationship together is
called the Trust Deed.

The Trust Deed names the Trustees and
Beneficiaries as well as setting out the
rules as to how the Trust will operate.
This document is the ‘operating manual’
for the Trustees.

Settlor

The Settlor is the person who wants

to establish a Trust for the benefit of
others. They are also usually the person
who settles assets in the Trust.

Trustee
The Trustee, (who may be a person,
corporate body or a trustee company,
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Why should | have a Trust? conTinuep

such as Perpetual Guardian) becomes
the legal owner of the Trust property
and administers the Trust for the benefit
of the Beneficiaries. A Trustee cannot
benefit from the Trust's assets unless
named as a Beneficiary.

Beneficiary

The Beneficiary is the person, persons or
organisation for whom the Trust assets
are held and who receives the benefits
from the assets.

Beneficiaries are commonly
family members, charitable
organisations or even friends.

Assets

Any assets you can own as an individual
can be transferred to a Trust, and you
can transfer more assets later if you
wish. Even though assets are owned

by the Trustees, the Beneficiaries can
receive benefits from them. For instance,
a house can be owned by the Trust

with the Beneficiary having full use and
enjoyment of it.

The flexibility of a well drafted Trust
Deed provides the Trustees with a wide
discretion as to who, how and when the
Beneficiaries of the Trust can benefit
from the assets you have placed in

the Trust. The Trustees are able to
provide benefits to any of the named
discretionary Beneficiaries in the Trust.
However, none of those Beneficiaries
will have a legal entitlement, but still
have the right to be considered. It is this
change in beneficial ownership of the
assets settled with the Trustees which
provides protection of your current
assets.

WHY SHOULD | HAVE A TRUST?

The main purpose for establishing

a Trust is to separate assets from

your ownership to ensure they are
protected for the intended beneficiaries.
Here are the main reasons for
establishing a Trust:

+ As part of your overall estate
planning you may need to protect
against unwanted claims against
your estate due to providing for
unequal sharing of your assets.

IMPORTANT

A Trust is a legal arrangement and it is essential that your Trust is set up correctly.

+  To keep property or assets in the
family for use by future generations.
You may have a family farm or
property that you wish to be retained
to provide for the future generations
of your family.

+ Relationship property planning
for either you or your children.
However, this needs to be achieved
in conjunction with a contracting
out agreement.

« To provide protection from risks
associated with business. Timing
is crucial and where assets are
transferred to a Trust within 2 years
of bankruptcy the transfer can be
undone. If it is within 2 to 5 years it
can be undone if you cannot prove
you were solvent at the time the
transfer was made.

A Trust should not be established to
avoid tax. A Trust established for this
purpose can be declared void under
anti-avoidance provisions of the Income
Tax Act. Nor should a Trust be setup

to avoid paying the costs of rest home
care. Where that has occurred and

Please make sure you understand what you are getting into.
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you subsequently apply for a rest
home care subsidy your application
can be declined.

WILL A TRUST WORK FOR ME?

Before settling assets into a Trust, it
is important that you are fully aware
of what is involved and how this

will impact on you and your future
enjoyment of the assets.

Setting up a Trust requires
some time and careful
planning. The success of your
Trust will largely depend on
how well it has been designed
to meet your needs.

The planning process will take into
account factors such as the ages and
health of the Settlor(s) and Beneficiaries,
as well as the type and value of the
assets intended for the Trust. Like all
good things, there is a cost to asset
protection and you need to understand
the trade-offs. This is a personal
decision and before making it, you need
to be aware that:

* Once the assets have been settled
into the Trust they no longer belong
to you personally, but to the Trustees
who hold the assets on behalf of
the Beneficiaries named by you.
Remember that you can be named
as a primary Beneficiary and as such
the Trustees can provide a beneficial
interest to you; and,

* There are formalities the Trustees
must observe, particularly when
dealing with the Trust assets or
distributing income or capital to the
discretionary Beneficiaries. You may
consider this is a small price to pay
compared to the benefits and peace-
of-mind a Trust can bring.

Under the provisions of the Trusts Act
2019 Beneficiaries have an automatic
right to Basic Trust Information. Basic

Trust Information includes the fact
that they are a Beneficiary of the Trust,
who the Trustees are and their contact
details, and the fact that they have the
right to request further information.
When establishing a Trust the fact that
Beneficiaries have rights to information
is something that you will need to be
comfortable with.

HOW TO ESTABLISH A TRUST

First, you must decide:-

*  Why you need a Trust;

+  What property will go into the Trust;
+ Who will benefit from the Trust;

* Who the trustees will be;

+  The terms of the Trust; and,

* A name for the Trust.

Following a thorough analysis of your
needs which captures this information,
we will prepare a Trust Deed which is
signed by the Trustees and Settlors. The
Trust Deed will define the Trustees and
the Beneficiaries, the duration of the
Trust (up to 125 years under the Trusts
Act 2019, with the power to distribute
the Trust assets earlier at the trustees’
sole discretion, if it is in the best interest
of the beneficiaries), and will contain
various specific powers relating to the
management of the Trust assets. An

initial gift (usually $10) is required to
make the Trust operative.

The assets to be placed into the Trust are
then transferred to the Trustee. The assets
must be ‘sold’ to the Trust at market
value, and the Trustee will usually sign an
acknowledgment of debt to the Settlor.

It is important the transfer of assets

to the Trust be documented to give an
accurate record of the transactions.
Settlors should also be aware of the
importance, as a step towards total
asset protection, of the need to forgive
(by gift) any debt owed back to them by
the trustees which is equal to the value
of assets you have settled into the Trust.
Failure to do this in a timely manner will
mean you have exchanged one type of
asset for another, and there will be only
limited asset protection in place. Gifting
is therefore an important consideration.

THE ROLE OF A TRUSTEE

The role of a Trustee is to hold and
manage the assets according to the Trust
Deed for the benefit of the Beneficiaries.

The Trustee must, by law,
act in the best interests
of the beneficiaries.
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Why should | have a Trust? conTinuep

If the assets are in a Trust but

continue to be controlled by you (the
Settlor), there is a risk the Trust will be
declared a sham and the assets will still
be regarded as your possessions. To
avoid this risk, it is important to appoint
an independent Trustee, such

as Perpetual Guardian.

Trustee decisions

To perform their duties, a Trustee must
act in a completely independent way.
They cannot be controlled or influenced
by any other party in coming to a
decision. All decisions must be made in
the best interests of the Beneficiaries.

A Trustee cannot benefit from a Trust
except as permitted by law or by

the Trust Deed. Whenever Trustees
make a decision, they must make an
honest decision as to what is in the
best interests of both the Trust and
Beneficiaries, not what is in their own
best interests. Trustees are failing in
their duty if they merely rubber stamp
the decision of others.

Some of the major decisions made by
a Trustee relate to investments (see
‘Prudent Investment' below) and the
exercise of discretions. Discretions

are things Trustees can do, rather than
must do. For example, a Trust Deed will
give the Trustee the ability to distribute
any net income between a range of
discretionary Beneficiaries, and they
may do so in such proportions as they

IMPORTANT

Trustees must keep proper records. We recommend

keeping records of any annual meeting of Trustees.

Any decisions such as selling or buying assets should

also be approved in advance by written resolution.

see fit without having to distribute
the income equally between all
Beneficiaries. Discretions must be
exercised in good faith.

A Trustee must be able to show they
have considered all their obligations

to all Beneficiaries in reaching any
decision. As such, a Trustee should
follow a decision-making process such
as that made by Perpetual Guardian.

PRUDENT INVESTMENT
OF THE TRUST ASSETS

Trust assets must be managed prudently.

A trustee is required by

law to exercise the same
care, diligence and skill
when investing Trust assets
that a prudent person would
exercise in managing the
affairs of others.

Perpetual Guardian has developed
investment policies and procedures
which meet your requirements and
provide the foundation to meet the
objectives in establishing a Trust.

TRUSTEE OPTIONS

Both corporate and private Trustees
have their own unique advantages.
Appointing a corporate Trustee like
Perpetual Guardian will offer you:

Permanence

We have a distinct advantage over private
trustees as we are able to administer
the Trust for as long as it exists. The
choice of individuals as trustees can
create difficulties, for example if they are
away when documentation needs to be
signed, if they become incapacitated or
die. Remember, a Trust can potentially
be around for decades or in the case of
Charitable Trusts, in perpetuity.

Impartiality

Perpetual Guardian will deal fairly
with all Beneficiaries. By appointing
an individual (like a friend or family
member) as a co-trustee or Special
Trust Adviser, you can also ensure
advice can be provided to the trustee
before any decision is made by them.

Skilled administration

Perpetual Guardian has professionally
qualified staff to provide the range of
skills needed for all aspects of Trust
administration, including:

* Investment review, advice and
management;

+ Preparation of annual accounts and
tax returns; and,

« Compliance with all aspects of
trustee law.

Flexibility
Perpetual Guardian can create a Trust
for you with the range of discretionary
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powers appropriate for your Trust, giving
it the flexibility to adapt to changing
circumstances. It is possible, for
instance, for the Trust Deed to permit
transfer of the Trust assets (or partial
transfer of the assets) to another Trust
in the future, if circumstances require.

Estate planning

Perpetual Guardian can help you with
your estate planning requirements
and advise you how best to ensure the
smooth transfer of your assets to the
appropriate Beneficiaries.

It is important that your
instructions regarding the
treatment of assets in your
Will do not conflict with the
objectives of your Trust.

Experience

Perpetual Guardian is firmly established in
New Zealand, with origins dating back over
135 years. We are specialists in all aspects
of Trust creation and management.

TRUST MANAGEMENT OPTIONS

When it comes to creating your Trust,
we know it's not a case of one size fits
all. Whether you choose to appoint a
corporate Trustee, private Trustee(s),

or take up the appointment of Trustee
yourself, we can offer you a range of
options for consideration. This means
you can choose the level of involvement
which best suits you, ensuring that your
Trust meets all legal obligations and that
the Trust will meet your objectives.

Flexi Trust™ Service

This service is specifically designed for

clients who wish to appoint only private
individuals as Trustees. Flexi Trust™ can

provide all the set-up arrangements and
documentation necessary to get your
Trust going and then you can select,

on a 'pick 'n mix' basis, which ongoing
administration and management
services you want Perpetual Guardian to
help you with. We offer private trustees
a range of support, including managing
and recording trustee meetings, trustee
investment advice and management,
taxation and accounting requirements.

Full Trustee Services

Perpetual Guardian is appointed Trustee
and takes on the full administrative

and management responsibilities as

a professional Trustee. We provide a
comprehensive Trustee service as the
appointed Trustee or co-Trustee for you.
As your professional Trustee, with full
fiduciary responsibility, we will prudently
manage and administer all aspects of
your Trust.
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By appointing Perpetual Guardian, you
can be assured we will apply the highest
professional standard in preserving the
Trust assets and carrying out the terms

of the Trust.

When you meet with one

of our experts they can talk
through the various options
to allow you to select the level
of service most appropriate
for your situation.

DISTRIBUTING THE ASSETS
IN A TRUST

A Trustee will, over the life of a Trust,

be involved in decisions regarding
distributions from the Trust. In making
these decisions, there is a strict
distinction between income and capital.

Income

A Trustee must decide whether to retain
or distribute income, and if so, when, to
whom and in what shares.

Capital
There are two common scenarios:

During the life of the Trust - the
Trustee may distribute capital

for the maintenance, education,
advancement or benefit of any
discretionary Beneficiary. The Trustee
must decide how much, if anything,
each Beneficiary will receive; and/or

On the distribution date - the
remaining Trust funds are distributed
to the final Beneficiaries in
accordance with the provisions of
the Trust Deed.

Seek advice
When assets from a Trust are distributed,
it is important that the Beneficiaries'

interests are protected. Our experts can
create a tailored plan for you with a range
of benefits, from safeguarding assets, to
investment solutions.

Remember a Trust is a legal
agreement where one party
(the settlor), transfers assets to
another party (the trustee), for
the benefit of another party
(the beneficiary).
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SETTLOR

This is the person who

sets up the Trust.

S

1
1
1
'

SPECIAL TRUST ADVISER TRUSTEE
This person can be appointed The legal owner of the
by the settlor or a trustee to . assets that have been
provide advice and direction to transferred to the Trust.

the trustee as required.

TRUST ASSETS

These can be any type of asset, such as cash, investments,
real estate or life insurance policies etc. The Trustee is charged
with the responsibility of managing the Trust assets in
accordance with the terms of the Trust Deed.

DISCRETIONARY BENEFICIARIES FINAL BENEFICIARIES
The people you may The people who will get the
want to benefit during the Trust assets when the Trust is
life of the Trust. eventually wound up.
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What do | need to know?

AS SETTLOR, WHAT CONTROL
DO | HAVE?

There is a difference between owning
assets personally and the assets being
owned by Trustees for the Beneficiaries.
To secure the benefits of your Trust -

asset protection - it cannot be set-up or
managed in such a way as to be seen as
merely an extension of you. We will work
with you to prepare a Trust Deed that will
give you enough powers to make sure your
Trust can be managed so that both your
reasons for establishing the Trust and your
future wishes are properly secured.

These powers may include the ability to:

+ Add and remove Beneficiaries;

«  Specify who are to be the final
Beneficiaries and to change this
during your lifetime or in your Will;

Appoint and remove Trustees; and,

+ Say who will be able to appoint and
remove Trustees after your death, if
you think this is necessary.

Along with your Trust Deed, we will

also prepare a letter of wishes. This
enables you to tell the Trustees why the
Trust was set up and what you would
like them to do, for example, what you
would expect to happen after your death.
You can change your letter of wishes at
any time.

WHAT ASSETS SHOULD | PUT
IN MY TRUST?

Generally assets that you want to
protect from potential claims, or keep for
your children and grandchildren, are best
suited for a Trust. Trusts are designed to
provide long-term benefits rather than

a short-term solution to an immediate
problem. Assets that you intend to retain
over the longer-term and you anticipate

will grow in value are ideally suited to
being placed in a Trust.

WHAT IF THERE IS A MORTGAGE
ON MY HOME?

Your mortgage will have a clause saying
you must advise the mortgagee (lender)
if there is any change of ownership. If
you wish to put a mortgaged house into a
Trust, we will contact the lender to advise
this is happening. Most lenders require
the mortgage be replaced by a new set of
documents. Banks charge a fee for this
and their fee is in addition to our charges
for re-documenting the mortgage. This

is usually completed some weeks after
the initial deeds have been signed. Once
the sale document is signed, the property
belongs to the Trust.

If you are transferring a property to a
Trust and there is a mortgage, there are
two possible ways of structuring this:
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Option A

Transfer of the home as well as the
mortgage so that the Trust becomes the
borrower (the bank will probably insist
that you personally sign as guarantor as
well). If you select this option then some
extra work will be required to keep track
of the loan and principal payments in the
Trust's annual accounting statements.

This option is especially appropriate if
you are transferring a rental property to
a Trust and want to ensure the mortgage
interest can be deducted from the Trust
income; or

Option B

Retain the borrowing in your own name so
the Trust owns the property. In this case,
the bank will usually want the Trustees

to be guarantors so that there can still be
a mortgage over the property title. The
advantage with this option is that you can

poe ik kb iR .

repay any of the principal of the mortgage
as often as you want (within the bank’s
parameters) without the trustees needing
to take account of these payments, and
the property simply needs to be shown on
the Trust accounts at its full value without
any reference to the mortgage. If your
mortgage borrowing includes borrowing
for personal purposes, for your business
or as a revolving credit contract, then
Option B is usually more appropriate. This
is something our experts can discuss in
more detail with you to ensure the most
efficient option is chosen.

ARE THERE RESTRICTIONS ON
TRUST INVESTMENTS?

There are laws about how Trustees may
invest. The rules are often referred to as
the ‘prudent person’ rules. There are a
number of factors for Trustees to take
into account, including ‘the desirability

of diversifying Trust investments.' In
practice, when people put their home
into a Trust, they do not expect the
Trustees to sell the property and invest
in a diversified portfolio. Fortunately,
the law does allow you to say the
‘prudent person' rules are not to apply
to your Trust.

We usually include such a clause in
every Trust Deed unless specifically
asked not to do so. Many older Trust
Deeds and even some recent ones do
not have this clause.

WHAT HAPPENS IF | WANT TO
SELL MY HOME?

If you transfer your home to the Trust,
you need to remember that your home
will be an asset of your Trust. It is the
Trustees who can sell the property and
purchase a replacement - this is an area
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where a lot of Trusts fall down because
the settlors forget to treat the Trust as
genuine. If the settlors sell the property
themselves, they are really advertising
to the world that the Trust is being
managed as a sham. Before any assets
are bought or sold, it is important that
you check with us about the right way
to proceed. Our experts will work with
you and your lawyers to ensure efficient
handling of the process.

HOW DO | TRANSFER ASSETS
TO A TRUST?

Dependent on your personal
circumstances, Perpetual Guardian

will advise on the most appropriate
method of transferring your assets to
the Trust. With the abolition of Gift Duty,
it is now possible to gift your personal
assets to the Trust without incurring

gift duty. Accordingly, you can either
directly gift the asset, the entire value of
the asset via a Deed of Gift or use the
traditional method of selling the assets
to the Trust with a gifting programme

to gradually reduce the debt. If it is
decided a gift of the entire value of the
assets is appropriate, we suggest a
solvency statement is completed by

you to confirm that after the gift to the
Trust, you will be able to meet all of your
current and anticipated debts as they
fall due. It is crucial you understand

the choices available to you and the
implications of those choices, both in the
short term but also in the later stages of
your life. A decision to divest yourself of
assets may not prove to be a sound plan
in the long run. Before gifting assets to
a Trust you should talk to your Perpetual
Guardian adviser about the implications
of doing this.

WHAT WILL A TRUST COST?

Once you have decided to go ahead with
a Trust, we will prepare a personalised
Trust plan for you. This will outline what
has been discussed with you, what

we will do to implement the plan and

an estimate of the costs involved. On
acceptance of the plan we will ask you
to sign a terms of engagement after
which we will be able to prepare all the
documents required to enable you to
create your Trust.

A Trust also has ongoing administration
costs. When setting up a Trust you
must be happy with the costs that
proper Trust administration will be

on an annual basis. Your Perpetual
Guardian adviser will be able to discuss
these with you and what they are likely
to be in your situation.

DOES A TRUST NEED TO BE
REGISTERED?

Other than for Charitable Trusts, there

is no register of Trusts in New Zealand.
Trusts are quite different from companies
in this respect. Everything is done in the
names of the Trustees. For example, land
titles must be in the names of the Trustees
with no mention of the Trust's name at all.
If the Trust receives income, the Trustees
must file a tax return and the Trust will
have its own IRD number.

The Trust is also required
to have an IRD number to
either acquire or sell real estate.

CAN A TRUST BE CHALLENGED?

Yes a Trust can be challenged. However,
there are things you can do to ensure
that any challenge is unlikely to be
successful.

+ Have a professional and independent
Trustee;

+ Ensure Trustees' decisions are
recorded in a Trustees' minute book
or by way of written resolution;

«  Where there is more than one
Trustee, all of the Trustees must be
involved in all of the decisions and
actions by the Trust;

+ Ensure the Trustees meet at
least once a year to review the
Beneficiaries' requirements, the
Trust's assets and investments; and,

* Maintain proper annual accounts
and (if required) file tax returns.
Perpetual Guardian can assist you
with all of this.

CAN A TRUST PROTECT MY
CHILDREN'S INHERITANCE?

Trusts are an excellent structure to
protect your children's inheritance. If any
of your children have their own Trust,
depending on the Beneficiaries, it may
be a good idea for your Trust to pass
your children’s inheritance to their Trust
rather than to them directly.

You also need to be aware of

the provisions of the Property
(Relationships) Act 1976. This is
outlined in the next section. If, for
instance, one of your children receives
money from your estate or from your
Trust and this money is put towards
their home or repayment of mortgage,
then that gift may be open to claims by
a future spouse or partner. On the other
hand, if the money is still Trust money,
it can be lent to them to assist them
with the house and property purchase,
this way the money is less likely to be
subject to a relationship property claim.

WHAT IS THE PROPERTY
(RELATIONSHIPS) ACT?

This Act is mainly about how the
property of married, civil union and de
facto couples is to be divided up if they
separate or one of them dies.

Your Perpetual Guardian Adviser will be
able to discuss your exact situation with
you and be able to let you know whether
or not you should obtain specialist
advice on the terms of the Property
(Relationships) Act and how it effects
you and whether or not you need a
contracting out agreement.
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HOW DOES A TRUST AFFECT THE
RESIDENTIAL CARE SUBSIDY?

There are limits to the assets you may
retain and still qualify for state-paid
residential care. Your Perpetual Guardian
Adviser will be able to tell you what the
current limits are.

Despite the abolition of Gift Duty, under
the present rules there is a clawback of
any gifting in excess of $6,000 in each
of the five years prior to application for a
residential care subsidy and also for any
gifting in excess of $27,000 per couple/
applicant in any of the years prior to the
previous five years. ‘Clawback’ means
that the gifted amounts will continue

to be included in your assets. We do

not advise setting up a Trust just for
residential care subsidy purposes. There
are other more important reasons for
setting up a Trust.

WHAT HAPPENS IF
| MOVE OVERSEAS?

Trusts are not as prevalent in other
countries as they are in New Zealand and
you cannot simply pick up your Trust and
take it with you. You will need to obtain
specific tax and legal advice about the
country you are going to.

We can assist you in obtaining the right
information and making the decision

as to whether it is worth your while
continuing with the Trust or winding it up.
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